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CijU:1T OF APPEALS
STATE OF AR!ZONA1­
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IN THE COURT OF APPEALS
STATE OF ARIZONA

DIVISION ONE

. '

. .

. :- -...

ARIZONA PUBLIC SERVICE COMPANY,

ARIZONA CORPORATION COMMISSION,
B.L. "BUD" TIMS, JAMES WEEKS,
and DIANE B. McCARTHY, as
Commissioners of and consti­
tuting the Arizona Corporation
Commission,

AMERICAN CABLE TELEVISION, INC.
an Arizona corporation:
CAMLECOM-GE~ERAL, INC., an
')klahoma corporation; and
ARIZONA CABL~ TELEVISION ASSO­
CIATION, an Arizona non-profit
corporation,

ULL

o R D E R

MARICOPA County
Superior Court
No. C-444672

DEPAf-TMENT A

1 CA-CIV 6567
1 CA-CIV 6568
('Consolidated)

Defendants-Appellants.

plaintiffs-Appellees,

Defendant-Appellant.

Plaintiffs-Appellees,

"J.

v.

AMERICAN CABLE TELEVISION, INC., )
an Arizona corporation: )
CABLECOM-GENERAL, INC., an )
Oklahoma corporation: and )
ARIZONA CABLE TELEVISION ASSO- )
CIATION, an Arizona non-profit )
corpor3tion , )

)
)
)

)
)
)
)
)

---------------)
)
)

)
)

)

)
)
)
)

)

)
)
)

)
)
)

)
)
)

)
)

---------------)

This matter was submitted to the court and the court has

this day rendered its Opinion.
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1 CA-CIV 6567
1 CA-CIV 6568
(consolidated)

IT IS ORDERED that the Opinion be filed by the clerk.

IT IS FURTHER ORDERED that a copy of this order,

together with a copy of the Opinion, be sent to each party

appear i ng here in or to the attorney for such party, and to the

~onorable Robert A. Hertzberg, Judge.

DATED this 1st day of December, 1983.

THOMA.

The fDregDing directives were complied
with Dn December 1, 1983, by mailing
the required cD:

~1r. [(,.,Jall C. NelsDn
Hr. [(on Kilgard
~1artori, ~lever, Hendricks" VictDr, P.A.
2700 North ~hird Street, Suite 4000
Phoenix, Arizona 85004

~r. Gary L. Christensen
;·lr. Paul GUst
HDgan " HartsDn
815 CDnnecticut Avenue, Il.I'.
WashingtDn, D. C. 20006
AttDrneys fDr American Cable TelevisiDn, Inc.

:1r. Alan H. Blankenheimer
~r. Casceil C. l1edlin
BrD\m " Bain, P .A.
222 North Central Avenue, 11th Floor
P. O. Box 400
PhDenix, Arizona 85001
AttDrneys for CablecDm-General, Inc.

Mr. II. Warner Lee
I1s. Abigail Carson Berger
Ryley, Carlock" Ralston, P.A.
101 North First Avenue, 26th Floor
Phoenix, Arizona 85003
Attorneys for Arizona Cable Television
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1 CA-CIV 6567
1 CA-CIV 6568
(consolidated)

Mr. John E. Lundin
r~. Charles W. Herf
Wentworth & Lundin
3500 Valley Bank Center
Phoenix, Arizona 85073
Attorneys for Arizona Public Service

:lr, James H. Flenner. Chief Counsel
Arizona Corporation Co~ission, Legal Division
1275 West Washington Street
Phoenix, Arizona 85007
Attorneys for Arizona Corporation Coemission and members

The Honorable Robert A. Hertzberg, Judge
Maricopa County Superior Court
East Court Building
101 liest Jefferson Street
Phoenix, Arizona 85003

GLEIl Q.... CLARK, CLERK
B,..,'

.-'---.:.:-----
Chiet Deputy Clerk
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IN THE COURT OF APPEALS
STATE OF ARIZONA

DIVISION ONE

- ~. _.'!..P:"E TELEVI SIGN, ~NC.,

'.~ra C~~po~3tion:

.~·~~~FRAL, !NC •• an
- :"~'7JO'::3t ~_~r.~ ann
"'~LE TE~EVISION ASSO­

.". :"1 .\cizona non-p~ofit

'._~:r;.

~l~:ntlff3-Appellees.

~~:~~~A PJRl:C SERVICE CO~PANY,

Defendan~-Appellant .

.~~~o_: ~~ C~ALE TELEVISION, INC~

-=;"; .\: ."':.")na 2':)c;:>oC3tion;
.";" .' ""~ "~"'NERAL, INC., an

~--'~a ~o~?o=atlon: and
-."... 'J- :"'rlLE i'ELEI1IS:DN ASSO­

,- -.. ~ 3.~ A:tzond non-profit
.., -:. -.:' . .', . ., .

. c. '~":: ., :":~"nRATiDN COM"1!SSION,
'". ~UD' rrMS. JAMES WEEKS,
-..' )-,:,~,=~. ·"cC.~RTHY, as

". :.~~,·s Df and consti-
~ _~~ ~rizona Corpocat:on

Defendants-Appellants.

tlVlsreN i"
O')U;1T OF APPEALS
STATE OF ARIZONA

~LEO DE C 1 7991

~LEN D. CLARK. CL£RK
Sy _

1 CA-CIV 651;:
1 CA-Ch' 656"
(Consclid~ted)

uEPART"IE"IlT ,~

..

\~pe31 fr~m the Superior Court of Maricopa Countv

Cause No. C-4~4672

The Hono~able Robert A. Hertzberg

AFFIRMp.n
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MARTOR' ~EYER, HENDR::KS & VICTOR, P.A.
By Randall C. Nelson

Ron Ki Igard
HOGAN & HARTSON

Ry: Ga~y L. Chrls~e~sen

?aul ,";1 j"st
A~tccneys fc~ Plainc.ff-Appel:ee

Arne: l.can Can:e T~levls:'Qn, I rIc ..

BROW~ ~ RA:N; P.A.
By Al~n S. Rlar,kenheimer

Casee:l C. ~edli~

Atto~neys foe Plaint:ff-Appellee
Cab:ecom-Gene~al, Inc.

RYLEY, CARLOCK & RALSTON. P.A.
By N. Wacn~r ~ee

Abigail Carson aergec
Attorneys for ?laln~lff-Appellee

~rizona Cahle Te:ev15io~ ASSOc:3tlcn

WENTWORTH & ~GN~lN

Hy J~hn S~ ~~~ci:r.

Cha: les ... "ed
~ttocneys f~c ~efendant·_ppel:ant

~~:zc~~ Pub:~: ~e:v::e CQ~pa~y

JAMES ~. rL~NN~R, C~:ef Counse:
A~:Z~~3 :n~pO'3:1~~ Ca~~~~s~~n,

:..egal D£.'JislCn
~tto:neys fer Defe~dant-Appe:lants

A~:zcna Co~por~~i~n :~m~~ss:on and ~embe~s

CON T R ERA S~ Judge

Phoenix

Washington, D.C.

Phoenix

Phoenix

PnoenlX

Phoenix

Th~<; :s a consc:ldated appeal from che decision of the

Superior Court, the Hcno;ab;e Robe~t A. Hertzberg, declaring that

the Ar;izona Ccrporat~on Commission :Commissionl lacks the

authorny requi,ed ~nde: fede~al and state law to displace the

Jurisd:=t:on of the Fede:al :ommunlcat:cns Commisslon :FCCi OVer

caole television pole attachment agreements.
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The dispute arose



after plaintiffs-appellees challenged the Commission's action on

July 22, 19R1, in which it asserted that it would henceforth

exe~Cise such jueisdiction. Appellants also appeal feom the

awaed of attorneys fees. Puesuant to A.R.S. ~ l2-2l0l(A) and

A,~.S. S 40-254 we have jueisdi~tion ovee this appeal. We affiem

t~e oedee a~d judg~ent,

I, CABLE TELEVISION AND POLE ATTACHMENT AGREEMENTS.

In oeder to bette.: unde:-stand the question of whethe:­

the Commission has jueisdiction ovee pole attachment ageeements,

a beief histoey conceening the development of cable television

and the utilization of pole attachment ageeements is set foeth,

Conventional television is beoadcast feom a teansmission towee

ove!: the a: ~ to rece iv ing antennas ~ Cable television was

cel;:~ally developed to being telev~sion to areas which, because

of the~c distance from meteopolitan centees oe isolation due to

physlcal baeriers. could not receive conventional television

slgnals~ The oeiginal cable companies eeceived ovee-the-aie

slgnals feom the nearest beoadcast maeket and ret.:ansmitted them

vla coaxial cab:e to small towns and eueal suhsceibees.

Tonay, cable televiSion has matueed to seeve ueban ann

.:ueal subsccibees alike with alteenati~es to oedinary

ovee-the-aie television. For example; a ~able television

suhsceibee in Phoenix can eeceive all the progeamming available

ovee-the-aie plus additional peogeammlng peovided by the cable

opeeatoe. A subscribee can eeceive peogeams feom othee cities

-3-



such as New York, Chicago and Atlanta. !n addition, a television

subscriber can receive satellite seCVlces such as ESPN (Sports),

CNN (24 hour news) and USA Cable Network which are considered to

be bas lC ca::>:e se:1J ices .. Fo~ addltional charges the subscriber

may alsc :ecelve serv~ces solcn as HRO and Showtime (movles and

other forms of entert3~nment: .

In o:-der to p~cvHje this programming, cable companies

phys~ca:ly connect coaxlal caole feom their receptlon and

transm:SS1Qn equipment to the teleVlslor. sets of subscribers.

Cable operators m:.lst the:-efore e:ther :l~ attach their cable to

eXlsting networks of ut~lity poles, ( 2 ) lay their cable

u!1derg~ound, 0.:" 1 1: .,
• J • h'.Il1d the ~ c own system of poles. For

economic and aesthe~l= ~edSOr.s a ve=y substantlal amount of

caDle a~t;.dchiTIent; ~as bee~ ~cc~mpl ~shed by atta::hing cables to

p~e-existlng ut;ili~y pc~~s~ The ~ahle company attaches ltS cable

to the :.It:lity s pole pursolant to a prlvate pole attachment

agceement. Under the ag=eemer.t, the utility whose poles are

being utilized, issues a ser:es of licenses for the use of poles

as ~equested by the operator. The licenses are

non-eXC:USlve and revocah!~. The cahle company receives the

rignt ~o attach its c!lbles and ~elated eq~ipment to the

unoccupied space on the licensed pole but lt acquires no property

lnterest in the pole itself. The ut:llty :s feee to demand the

removal of the cable whenever :t needs the space.
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The ag~eement requires the cable company to pay the full

costs of attaching the cable, satisfy all applicable safety

requirements, and perform all of the tasks involved in making the

pole ready for the caole to be attached. The agreement also

requlres the cable operator to pay an "annual attachment fee" for

~he ~se of the surplus pole space. From the record, it appears

~ha~ there has been a substantial increase in these fees. A few

years ago. the fees in A~izona were approximately 52.00 - 53.00

per pole per year but more recently the fees have ranged from

58.00 - 513.00 per pole per year.

II. JURISDICTION: FCC AND STATES.

In 1978, Congress added Section 224 to the Communi­

::a~:ons Act of 1934, 47 U.S.C. 41224, referred to as ~he Federal

Pole ,o,ttachment Act. The Act requires the FCC to regulate the

rates, terms, and ::ond~tions of pole attachments, and sets forth

the ba51C guidelines the FCC is to use in setting rates,

?urs~ant to statutory gU:delines. the FCC has developed a general

formula for calculating pole attachment fees, which was upheld in

'1onongahela Power Co. v. FCC, 655 F.2d 1254 (D.C. Cir. 1981).

che FCes formula is tied to the utility's rate of return and

... :11 take local cond:tions OC other circumstances into account

when appropriate, See~ Liberty TV Cable, Inc, v. Gulf States

Util. Co., PA-80-00ll, 4q Rad, Reg, 2d IP & F) 843, Mimeo 000765

[May 8, 1981). In August 1982, Congress amended the Federal Pole

Attachment Act to make the formula a permanent feature of the

."ct. See. Communications Act Amendments of 1982, Pub. L, No,

97-259, ,,106 (1982).



The FCC's j~~isdiction over pole attachments is subject

to reverse "preemption" by the State, It is the Commission's

attempt at preemption which is at issue in this appeal. Section

(c) of the Act pe~m:ts displacement of FCC authority "",ith

respect to ,;ates, ter:T\s, end condit~~ns foc pole attachments in

any case where s~ch matters are regulated by 11 State," if state

regulation meets spec1fic federal pce~·equisites. In ocder to

supplant FCC regulation, a state ~ust certify to the FCC that it

has the authority to regulate the "cates. teems and conditions"

of pole attachments and "the authority to consider • the

interests of the subscribers of cable television services, as

-..ell as the interests of the consumers of the utility services."

in July 1981, the FCC was consider .. ng a number of

complaints brought b:' c3~le operato~s against the pole attachment

practices 1n Arizona cf :!'cizona Pub:~c Service Co",pany lAPS) 1Ind

Mount:lln Bell Telephone ·:cmpdny ~Mounta:n Bell; ~ !n an opinion

re leased on Ju ly Cl-. 198 i , the FCC n:led \ .. n PA-i9-0031, "Iimeo

00i869) that the rates charged by A?S and "Iount1lin Bell ",ere

unreasonable and illegal and ordered an imrr.ediate rate reduction

and refund of overcharges to the cable operators, SiX days

late~, the Arizona Corporsr.:'::m ::omm~ss .. ·::m published an agenda for

its next regular open meet:ng gi\l:n9 notice that it would

consider decla!'atlon to FCC concerning pole

attachment regulation "

an July 22, 1981. the Commlssion declared that it ",ould

assume jurisdiction under ex:sting state la", to regulate the
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cates, tecms and conditions of pole attachment disputes between

cable television and public seevice corporations. The Commission

did not pcoceed by formal notice-and-comment cule-making. It did

not conduct a heacing noc make any findings. On July 23, 1981,

the Commission sent a lettec to the FCC purpocting to cectify

that it regulated pole attachments pursuant to Section (c) of the

Pole Attachment Act, The FCC eejected the ceetification foe

failuce to Cite any eelevant authoeity. On August 12, 1981, the

COmmiSSion filed a new certification celying on state statutes,

especially A.R.S. ~~ 40-285 and 40-361. Since the Pole

Attachment Act does not permit the FCC to question the validity

of the state agency's asseetion of authoei ty, the FCC theeeupon

ceased cegulation of Aeizona pole attachment disputes.

ThlS sUlt was fi:ed as a Speci31 Action in supeeior

court against the Commission and APS, one of the majoe ownecs of

utl-lity poles in ACizona, to nullify the Commission's assertl-on

of j ue isd ict ion. The superioe couet 1 nits oedee and j udgnent

held that the Commission lacked authoeity undee state law to

eegulate pole attachments and to displace FCC eegulation. The

couet dec laced that the puepoeted letters of ceetification weee

nuil and vOl-d and directed that the FCC be so infoemed. The

couet also awaeded plaintiffs-appellees a poction of theic

eeasonable attoeney's fees pucsuant to A.R,S. ~12-34R.



r::. ISSUES PRESENTED FOR REVIEW.

1. The first question presented for review is whethec

the Commission has juclsd.c~ion ovec cable television pole

attachment agceements.

T'1e second quest.on is whether the award of

attocney's fees was eeason~ble.

r'J, :lISC:JSS:~N.

A. THE CORPORATION
JURISDICTICN cD
AGREEME'!TS <

COM"lrSSION
REGDLA",E

DOES
PO~I';

NOT HAVE
ATTACHMENT

1. The Ccm:n .. ssion May :oIot Regulate Cable
Televls:O:1 ?ole Attachment Agceements
Undec :ts Au~hority To Regulate The
Electcic A~d Telephone Util.ties.

Appellant APS contends ~'1a~ the Commission may eegulate

cahle televIsion pol~ a~tachment ageeements Incident to its

statutocy powee ~o cegu~a~e ~tll:c:es that own the poles.

~ 40-2B5(A: pcovides ~n~t a utll~ty

shall not.. ~eilse. the whole oe any pact of
its, , piant. ~r syscem. necessacy oe useful in
the peefocmance of its d ... t..es ~o the public
without fiest hav:ng saci...ed feom the iC10mmission
an oedee autncelZI:1g :t so to do.

APS acg~es that a ~t.llity po~e does not have sucplus DC

useless space but that a~l paets of a utl11ty pole ace "necessacy

oc wseful" in the pecfoer;.ance af che ~~ilit.es' duties to the

public and that because :he cental cf ":1ecessaey oe useful"

peoperty must be author '.led by tne Comm 1SS :on, ~he Comm i ssion

thecefoce has authority to det.eC'r.:ne the "cates, teems and

-::c':1ditions" of pole a~tachment agn;eme:1~s. We dlsagcee ",ith both

APS"s peemlse that all pa~t3 of a util1ty pole ace "necessacy oc

useful" and Its conclL:s:,c:1 that S40-285 -gives the Commission



authority over "rates, teems and conditions."

We believe that the legislature intended in § 40-285 to

prevent a utility from dlsposing of resources devoted to

provld1ng its utility service, thereby "looting" its facilities

and impairing its service to the public< In the present case, a

canle ca~ o~ly be attached to a utility pole if there .s

add1tlonal or sLlrpl'.Js space and thec'efore that part of the pol<!

1S not currently "necessary or useful" to the utility's service

to the public< See ~ Teleprompter Corp. v. Hawkins, 384 So.

2d 648 (F'la,1980).

However, even if S 40-285 applled to surplus space on a

utllity pole, it would not apply to a pole attachment agreement.

T~ese agreements are l:~e~ses and not leases. The agreement

ut1l~zed is speclfically denom:~ated as "License Agreement" and a

~eadl~g of the agreement lmpels the conclusion that APS is

:..ssuing a l:cense authorlzing the attachment of communicati.ons

fac:l:ties to APS utility pol<!s for the distribution of the

licensee's communications service to the licensee's subscribers.

"A license is merely a permit or privilege to do what otherwise

....0'..110 be u~lawfuL" Ulan v Vend-A-Coin, Inc .. 27 Ariz. App.

713, 715, 558 P.:Ld 741, 743 (1976. 1\.5 such, it does not

transfer, mortgage or encumber any property. Here, the 1 icense

permits cable operators to attach their cables to utility poles

without being liable as trespassers,

Moreover, even assuming arguendo that S 40-285 were

applicajle to utlllty pole licenses, the CommiSSlon would still



not have the autho:-l ty to regulate ~he • r-ates, terms and con-

ditions' of pole ae::acnment agC'eements. This section only

provides that before enc:.imbering or disposing of any part of a

"necessary or useful" pla~t, the uti~ity must first obtain a

Commisslon order au~horiz:ng such encumbrance or disposition, but

::he section has no provision f~c :ev~ew of the "rates, terms and

condlt~ons,r.1

40-285 :

The ~rl.zona .~t::o~ne}' Gene"al has stated that Ii

I

lS a permlSSl\."e statu~e passed fo:: the protection
of the pUblic l.nte~est. The Cvrparat.on Commiss.on
may only concern l.eself wltn questlons relating to
*heeher or net ~he proposed t~ansfer *ill be
lnJurious to the clght~ of the PUb~lC, The
Commission has noth~ng to de wlth the r:ghts of the
lntended pu::chaser and has no power to determlne
the • fal:~ess of the purchase prlce.

A. ~ =3_::~3G st7et~ =3:~:ocd, plpe line, gas,
a~ectrlcal. te~ephone. t~ leg:dph. ",- "..a~er corporation shall
not se~l. lease. as~.gr.. ~o~tgage 0: otherwise dlspose of oc
encumbe:: the whcle 0: an}' pa~t of ~ts rallroad, line, plant,
0: system, necessa:y or usef~l :n the performance of its
duties to the pUOllC, or any f:anchise 0' permit oe any eight
thereunder, nor shall s~ch ·~~,po'-~tlon mecge such system or
any part the:eof, ;;.th ,;,1",y o~her public service corporation
w~thout fl:se havlr.g secured f:em the ,2iommlssicn an order
authocizing it so to do. Eve:-y such dlSpos.tlon, encumbrance
oe me::ge: made ocher than in accordance wlth the order of the
(Cjomm~ss~on a~tho=:z:~g ~t :5 V01Co

C. Nothlng.~ this sectlon shall peever.t the sale,
lease or v~hec dispOS1~l.On by any Such corporation of
property which :s not ne~essary v' ~seful :n the performance
of its dutles tc the publiC, and any sale of its property by
such corporation shall oe concluslve:y peesumed to have been
of property wh:ch 15 not useful or necessary in the
performance of its aueles to ~~e PUOll~ as to any purchaser
of the property :n gcec f3:th for value. .



Opinion of the Attoeney Geneeal of Aeizona, Opinion No. 62-7, at

13 (1962). See alsg, Teico Elec. Coop. v. Ralston, 67 Aeiz. 358,

196 P.2d 470 (194Rl (holding that the Commission lacked authoeity

to considee the consLe~ction oc validity of a utility's sale of

e:ectcica1 and watee d~5tclbution lines undec an optlon agcee-

ment); Genecal Cab~e Caep. v o Citizens ~ti:. Co., 27 Aciz. App.

381,555 P,:<d 350 (1976) (holding that the Commission was

pcecluded feom cev:ewlng the eeasanatlleness of pcice teems in a

sale of e1ectelcal power).

!n addition, this lntecpcetation of A.R.S. S 40-285 is

conslstent with Callfoenia;s intecpeetation of S 851 of its

Utility Code. A.R.S. 41 40-285 was modeled aftec Califocnia's

statute (Cal. Put>. Uti:'. Cede 41 851;. In Ca1ifocnia Communlty

Televis:·:>n Ass·n 'J~ Geneca1 7el. Co. , Ca~. P.D.C. 507, 511

(:':l72~. the Califor"ia Commlsslon agceed that the claim that lt

had Jucisdiction ovec pole attachments because they weee somehow

ak:n to the "sa:e Oc othec diSpositlon of utility pcopecty"

Simply "misconceived the pucpoct of Sectlon 851." Id.

APS also assects that A.R.S. ~ 40-361 is anothec soucce

foe the Com~lssion's authoelty to cegulate pole attachment

agceements. We disagcee.

A.R.S. 40-361 pcovides, in pectinent pact:

Chacges demanded oc ceceived by a public secvice
cocpocation fOe any commodity oc secvice shall be
Just and reasonable,



We believe that t'.e cleac purpose of thls section is to enable

the Commission to cev.ew foe faicness the cates a public utility

chacges its customers for publiC utility secvices. The context

of Tit~e 40, which deals excl~sl,ely with public utility secvices

pcovided by public secv::e =~cpoca~ions, makes this eVident. See

C~cy of PhoenlX 'J. Kasun. 54 AClL 470, 97 P,2d 210 (1939)

(discussion of po~icy). HOOleve·: ...e do not find that pole

attachment ll:enses gr~nted by APS ace publ1C utillty services.

See City of Jackson 3d 384

i~ich. Pub. Secv. Co~m n 1966,: rn re Application foe Declaratory

Ruling, Docket 6705, ordec No. 4642 \Mont, Pub. Serv. Comm'n May

6 • 1980) (appeal 11smissed; pole attachment

jur1sdict~on: cab:e telev:s1on attachments ace not public utility

secvices even If p:"e~ a~e ~ej::ated tc 9uolic use, because there

:2. 7he ::o~:r:.ss:on Mav ~~c,,':.. Reaulate Cable
Cpecat~r~ u~/~c~:y Because Ca~ie Te~evlslon

System~ ~re Not Publ.c 3e~vlce Cocpocations.

The Comm~sslon .~ssects thdt ~t can cegulate not only

pole attachmer.t agc~eme~ts. but cable television genecally,

because cable telev.s:on c~ec3cocs ace "engaged 1n

tcansmittlng messages· ~Lt~:~ t~~ ~ean~ng of Actlcle IS, ~~ 2 and

10 of the Ar:zona Constituc:on and dce thecefore ·publlC service

cocpocat:'ons," We ::Esag(ee ",~th chls ;:hacaccecization of Cable

companies as pUblic secvice cor?OcatLons



Article IS, Sections 2 and 10 pcovlde respectively, in

pectinent pact,

All cocpocations othec than municipal engaged
o in tcansmi~tlr.g messages oc fucnishing public

telegraph oc telephone secvice and all cocpocations
othec than municipal, opecacing as co~mon cacciecs,
shall be deened PUb:1C ser,:ce coc~oratlons.

,Aill tr.ansmisslon
foe che ccanspoctation
messages. .oc othec propecty
declared to be common cacc:ers.

. cocpocatlons,
of electcicity.
foe pcof it, ace

We believe that for a message-transmitting corpocation to be a

publ ic serv ice corpora tron under the I'.r i zona Const i tution, it

must be a common carr lee . However. in our opinion cable

~ompanies a~e noe common =ar~ie:s.

The FCC - s dec i 5 ion chat cable opera toes are not common

carriers has t"lce been appr:>ved Oy che Un:'ted States Supreme

Courts FCC v. Mirjwes~ Vldeo Corp .• 440 U,S. 689, 99 S.Ct. 1435,

5q ~.Ed. ,d 692 i1979i; Un~ted States v. Southwestecn Cable Co.,

392 U.S. 157, 88 S.Ct. 1,,,4, ,0 l...l;;d. ,d ~OOl (1968): National

.ll,ss· n of Reg. Ut: ~. Co:nm - rs v. FCC 533 F.2d 601 (DoC. Cir •

Collier, 24 F.C.C. 251

(1958i. The Arizona cases 3150 s~pport a conclusion that cable

operators ace not ·:ontcact oc cornmon carriers. Genecal Alarm,

rnco v~ Unde~down, 76 ,",c:z. 235, 262 ? 2d 611 (1953) is

pactlculacly instruct:~e as it deals with the carriage of

messages and intecpreted the I'.rlzona Constltu~ion. Genecal I'.larm

:nstalled burglar, f~re and emerge:--:cy ala:ms on its customecs'

.,



, .

homes o~ businesses. When the ala:m was activaced, it transmitted

an elect~ic signal to General Alarm's control office, from which

it was relayed to the appropriate fire, police or other

governmental agency. The court, in ~e)ecting the contention that

General Alarm was a common carrie~ of messages stated:

Our v.ew is that iGenera~ A.la~mJ cannot
qualify as 11 pUtl~:: secv:ce cO:i?oration. The
const.tution says ::: "'~s= be engaged in sending
messages. Necessa=:ly, th:.s means it must be in
the business of sending messages for the public.
[Gene:al ';la-:m'sj busi.::ess cannot within reason be
said to be that of send.ng messages for the pUblic
ge"era~ly oc any substancia1 segment thereof. Its
bUSiness is essentla:ly thac of property
protection.

rd. at 239,262 P.2d at 673 :emphasis added:'.

The analysis is ana10goo.:s to the instant case. Cable

telev.sicn operators a:e no: ":n the bUSiness of sending messages

for the publ:c. ,. :aole subscr.bers pay to :ece:ve entertainment

and :nformation proviced by the cable operator JUsc as they

subscr:.be to a newspape~ c.: magazlnt=. See also Arizona Corn.

Comm'n V. Continental SeCl.!;:ty Cuard~, 103 A;lZo 410, 443 P.2d

406 (:968) (geneeal nature ~: business i$ sec~city not carriagel:

Ouick AViatio~ Co v, Kle:~man, 60 Ariz. 430, 138 ?2d 897 (1943l

dust:ng not ~a~-:lage of past:cidesl: TeleVision

7ransmission, !~c. \'. ;:;;C. 4':' Ca~, 2d ,,2. 301 P.~d B62 11956).

Plainly, the general nat~re of :he h~Slness of Arizona cable

operators i --" providing to their

subscribers. Th.s simply :s not =o~~cn carrlage,

-i4-
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3.

o _o_ro, 00' : " ,_ 0 ,_',. ,

The Leaislatuce
Regulate Cable
ties.

Has Delegated The Authocity To

The legisla~uce has granted the authority to regulate

cable companies to munl:::'pa~lties, A.R.E. S 9-505 through 9-508

p::-'wide that the ~unlci;lal:t:es ha':e the authority to "impose

conditlons, rest; l·:t ~cns 1 :"'. ita t 10ns, upon the

const=uct:on r ope~at:on and mai~tenance of cable television

syste~s • " in addition, A.R.S. ~ 40-354 as

amended 1n 1975 pccvldes that "in):::thing contained in iArticle

6.11 sha~l vest any JU':lsdic~lon ovec public agencies or cable

television systems in the Arizona iC]orporat.ion IClommission,"

We bel ieve that the de~egatlon of authOr1ty is a valid one and

eVidences a clear l~te~t that the muni=i~alities, subject to

federal p!eemptlo~. ha~e the author1ty to act in th:s area. See

Arizona Pub. Se~v, Co , Town of ?a:adise Val~ey, 125 Ariz, 447,

610 P.2d 449 1l96C ..

After cor::si·je:lng the foregolr.g a:guments advanced by

APS and the Commiss:on, we conclude t.hat the Commission lacks the

author:ty requ1red under federal and state law to displace the

jurisd1ct.ion of the ~'CC ever ca:lle television pole attachment

agreements. Suf~i:e 1t to say that our d1Sposition of the

peinc lpa 1 arguments elim1nates the necessity of discussing

additional

appellees.

subsid13CY arguments posed by appellants and

-15-



.:

.,

B. THE TRIAL J~DGE ACTED W!TH:~ H:S DISCRETION IN
AWARDING PLAINTIFFS BELOW A PORTION OF THEIR
ATTORNEYS FEES PURSUANT TO A.R.S. ~ 12-348,

A.R.S. S 12-348 provides foe an award of attorneys fees

to a private pa.:-ty that p.:-ev.ills :n cectaln types of litgation

against the state.

that:

Subse::::on A pcov;.des, in pectinent pact,

tAl :ou"t shal:'
any pa.ty otr.e.:
an adJudl:a~lon

follc-.I::1Q:

3,,·a.d fees and othe.:- expenses to
:hc!n this state WhiCh pcevails by

on the ~e':-l::S in any of the

3. A ~our:: p.:oceed:ng to .:-eview an agency
deCision. pursuant ::c tlt~e 12. chapter 7, actlcle
6, 0.:- any other statute author:zing Judic;.al review
of agency dec1sions.

5. A spec;.al 3~::;.cn pc~ceed:ng brought by the
pa.:-ty to c:'a1:er'96 5" act:cr; oy the state against
the pa:ty.

The prese:1t ~ase ;.~~~:ved 3 speCL3! a=::;.on challenge to the

Ccmmlss:on's ·:::.:urn of jur:3d~::t:or, ';0 .egulate pole attachment

agreements and nence an a .. a:j of atto~r;ey's fees pursuant to

The Com;nlss:o:1. hmo/ever. argues that fees may only be

awarded ;. f the eond;.;,:!. c~ the state agency was "unreasonable.·

We d;.sagree .

.:-easonableness oc unceasonaoleness of the state agency's conduct

as a basis foe determinIng the award of attorney's fees. Rathec,

the legislatuce spe'::: fled certain ::ypes of proceedings in which

fees may be awarded and ce.:tain Cl~c~~stances 1n WhlCh fees may

be disallo·..ed, If the Iltlga':lon fa!ls wlthln one of the

-In-



categoeies enumeeated in subsection (A) and not ~xcluded by

subsection (F), an awaed of attoeneys fees is peopee.

The Commission aegues that exception 1 of subsection (F)

precludes any awaed of fees in this mattec-. We disagree. The

section p::ovldes, in peeti:lent pact, that 3ttoeneys' fees shall

not

[a]pply to an actior. arising feom a peoceeding
befoee thiS state ~n which the ::ole of this state
was to dete:mine the elig~bil~ty oe entitlement of
an individual to a ~oneta:y benefit oe its
equ~valent oe to adjudi:ate a dispute oe issue
between private paeties oe to establish or fix a
rate,

In the instant case, the Commission was not adjudicating a

dispute between peivate paeties no~ was it establishing or fixing

a rate. The issue in thlS l~tlgation was whethe:: the Commission

had )ur:sdictlon to :egulate po:e attachment ageeements and

appellees directly :::hallenge~ tne CO~.ml'3S~on·s action in

asserting Jurlsdl:tion, While the J~risdictlcn51 question could

have ::esulted 1n the Comm1ss_~~ becom~ng a forum fo:: futuee

::esolut~on of disputes and =a~e sett1ng, the immediate litigation

d 1d not involve tha t: type of a d lSpute. As a :esul t, the tria 1

court was not peecluded under exception. of su~section If) from

~aking su:h an awaed.

We fuethee ~l~d that the amOU:lt of fees awarded was

within the t::ial couet's dlscretion, ?u:suant to subsection (D),

the awaed may not exceed the amount which the p:evailing party

has paid 0: has ageeed to pay the attocney or a maX1mum amount of
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seventy-five dollars per hour. unless a higher fee is justified.

plaintiffs odginally reques~ed 5121.630.25. The trial court

awarded $111.520.45. As a general principle of law. a trial

judge's decision on fees can only be set aside if it was an abuse

of discretion. ZeckendQrf v. Stelnfe1d. 12 Ariz. 245. 100 P.784

(1909), modlfled. 225 U.S. 445. 32 S Ct. 728. 56 L.Ed. 1156

(1912); Allison v. evens, 4 A:-iz. App. 496, 421 P.2d 929 (1966) •

._. vacated in part, ~02 Ariz. 520, 433 P.2d 968 (1967l. cert.

denled. 390 U.S. 988, 88 S.Ct. 1184. 19 L.Ed. 1292 (1968). We do

not flnd an abuse of discretion.

For the ceasons pcevious:y sta~ed. the order and

judgment entered lS afflrmed In all respects.

~c~ ~. CONTRERAS, Judge

CONCURRING:

THOMAS C. KLgINSCHMID~, JUdge

ROBERT J. CORCORAN, Judge
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